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NOTES. 

Identification of Stock as a Trust Ees. — Although a broker pur- 
chasing stock on a margin for a customer is a creditor and a pledgee, 
he is generally recognized also to occupy a fiduciary position, 1 so that 
the stock may be treated as a res which can be followed according 
to the law of trusts. 2 The right to follow trust funds becomes especi- 
ally important to the cestui que trust in cases of the trustee's bank- 
ruptcy, and some courts have gone so far as to allow priority where 
it is shown merely that the proceeds of the res went to swell the 

*1 Dos Passos, Stockbrokers, 199; see discussion in Markham v. Jaudon 
(1869) 41 N. Y. 235. 

That the rules are the same for a fiduciary and a genuine trustee was 
established by the opinion of Jessel, M. R., in In re Hallett's Estate 
(1879) 13 Ch. Div. 696, at p. 709. 
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assets of the estate, 3 but the better rule is tbat the res must be traced 
into some specific fund or thing. 4 The courts, however, are astute 
to find some way to identify the proceeds and call up various pre- 
sumptions to their aid. 8 

Thus where a trustee mingles personal and trust funds in one 
bank account, checks cashed for personal uses are treated as with- 
drawals of personal funds, the presumption being that the trustee 
acted honestly, and the balance is considered trust money. 6 But 
if at any time the balance has been reduced below the amount of 
the trust, only the amount of the minimum balance will go to the 
cestui que trust, as there is no presumption that subsequent deposits 
were appropriated to the trust. 7 like money, stock is held to have 
no ear marks and the broker need not keep the certificates separate, 
provided that he has available at all times enough stock of each 
kind to cover his obligations to customers. 8 It might have been thought 
that a presumption would apply similar to that in regard to bank 
accounts, whereby the customer could claim certificates for the whole 
or for a part of his claim, but only up to the balance which the 
broker has had continuously in his possession. 9 But the Supreme 
Court has established a somewhat different presumption, allowing the 
customer to claim the stock whenever at the time of bankruptcy the 
broker has "in the box" enough shares of the specific variety to meet 
all claims. 10 Since this holding does not require it to be shown that 
this amount has been in the broker's possession continuously, it in- 
volves the presumption that the broker appropriated new shares to 

'Evangelical Synod v. Schoeneich (1898) 143 Mo. 652; Ellicott v. 
Barnes (1884) 31 Kan. 170; but even under this doctrine it is not sufficient 
that the proceeds of the trust were used to reduce the estate's liabilities. 
Traveller's Ins. Co. v. Caldwell (1898) 59 Kan. 156. 

'In re Estate of Seiter (1899) 182 111. 351 ; In re Marsh (D. C. 1902) 
116 Fed. 396; Lowe v. Jones (1906) 192 Mass. 94; 13 Columbia Law 
Rev., 556. 

'Harris v. Truman (1881) 7 Q. B. D. 340; Matter of Holmes (1899) 
37 App. Div. 15 aff'd 159 N. Y. 532; Marshall v. Marshall (1898) 11 Colo. 
App. 505. 

"The case of Pennell v. Deffell (1853) 4 De G. M. & G. *372, which 
applied to such cases the doctrine of Clayton's Case (1816) 1 Meriv. 
572, — that the first checks should be charged against the earliest deposits, — 
was overruled by In re Hallett's Estate, supra. The later doctrine has 
become the law in this country. In re Royea's Estate (D. C. 1906) 143 
Fed. 182; In re M. E Dunn & Co. (D. C. 1912) 193 Fed. 212. 

V» re A. O. Brown & Co. (D. C. 1911) 189 Fed. 432; In re M. E. Dunn 
& Co., supra; In re Leavitt & Grant (C. C. A. 1914) 215 Fed. 901. It 
has been held also that there is no presumption that the trustee drew 
out one beneficiary's money rather than another's from a mixed fund, 
In re Mulligan (D. C. 1902) 116 Fed. 715, but there is no apparent 
objection to giving both the benefit as against the trustee and allowing 
them to share pro rata. 

•Richardson v. Shaw (1908) 209 U. S. 365; Caswell v. Putnam (1890) 
120 N. Y. 153; Skiff v. Stoddard (1893) 63 Conn. 198. 

*The English courts base the mingled bank deposit doctrine on an 
equitable lien on the entire mass, so that the beneficiary can follow the 
proceeds of the first withdrawals, In re Oatway [1903] 2 Ch. 356; but 
contra, Standish v. Babcock (1894) 52 N. J. Eq. 628. There could hardly 
be an equitable lien on stock which the broker has the right to sell. 

"Gorman v. Littlefield (1913) 229 U. S. 19. 
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the trust, a presumption which is not extended to the case of hank 
accounts. 11 The doctrine is more like that of the grain elevatoT 
cases, which treat deposits of grain in an. elevator by a warehouse- 
man as replacing any grain belonging to a customer which he has 
wrongfully withdrawn. But these cases rest on a tenancy in com- 
mon in a mass identified by the elevator which contains it. 12 As 
to stock the presence of the specific kind in question would indicate 
the probable existence of an actual intention to replace, which would 
be absent in the case of undistinguished money deposited in a bank. 13 
Although bound by the precedent of the Supreme Court estab- 
lishing this doctrine, the inferior federal tribunals have shown a 
tendency to limit it. In the recent case of In Be J. F. Pierson, Jr., 
& Go. (D. 0., S. D. N. Y. 1915) 225 Fed. 889, Judge Learned Hand 
declared the doctrine to have been limited by the Circuit Court of 
Appeals to cases where the broker has "in the box" securities sufficient 
to meet all claims, 14 and held that a customer could not claim any 
res where the broker had pledged part of the stock. But the broker 
need not keep the identical certificates and may pledge the stock in 
o proper case, 15 so by this decision a customer would be able neither 
to recover from the broker for violating his duly, nor to enforce the 
trust against any stock. Nor does there seem to be any valid reason 
why the presumption that stock was procured to satisfy the duty 
to the customer should be affected by the fact that the broker had 
properly pledged certain stocks. Furthermore, the case in the Circuit 
Court of Appeals 1 * hardly seems to be a logical application of the 
principal of the Supreme Court case in limiting it to cases where 
the stock available equals the amount of the customers' claims. If 
the customers are entitled to treat as the trust res unidentified shares 
of stock in the broker's possession, it is hard to see why the character 
of such shares should be destroyed by the broker's misappropriation 
of a small portion thereof. Equitable principles would dictate a pro 
rata distribution." The Circuit Court of Appeals decision seems to 
follow the spirit, not so much of the Supreme Court doctrine, as of 
that of the Second Circuit which it overruled, 18 and it may be doubted 
whether the limitation would be upheld in the Court of last resort. 

"Schuyler v. Littlefield (1914) 232 U. S. 707; In re Leavitt v. Grant, 
supra. 

"See Sexton v. Graham (1880) S3 Iowa 181 ; and note in 6 American 
Law Rev., 455. 

"In the case of any trust where actual intention to appropriate may be 
inferred from the facts, the trust is impressed upon the new res. Harris 
v. Truman, supra; Van Allen v. American National Bank (1873) 52 N. Y. 
1; In re T. A. Mclntyre & Co. (C. C. A. 1910) 181 Fed. 960. 

"i» re Hollins (C. C. A. 1914) 219 Fed. 544. 

"1 Dos Passos, Stockbrokers, 257; Skiff v. Stoddard, supra. 

"In re Hollins, supra. 

"Where a trustee has exhausted the bank account containing various 
trust funds a deposit to that account has been held a dedication to the 
trust in which the parties may share ratably. In re T. A. Mclntyre & 
Co., supra. A pro rata division of stock presumptively appropriated to 
two trusts is indicated in Marshall v. Marshall, supra, taken in connection 
with the case of Marshall v. Fleming (1898) 11 Colo. App. 515. 

a In re Ennis (C. C. A. 1911) 187 Fed. 728; In re A. O. Brown 
& Co. (D. C. 1911) 189 Fed. 432. 
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Power of Equity to Substitute Beneficiaries in a Life Insur- 
ance Policy. — The rights of a beneficiary in a life insurance policy 
are said to be vested. As a result, his interest is protected to such an 
extent that neither insured nor insurer can change beneficiaries with- 
out the consent of the beneficiary named in the policy. 1 To meet this 
difficulty, a clause is usually inserted reserving to the insured the right 
to change beneficiaries. In such policies the rights are not vested, 1 
and the insured may make a change at any time. 3 In order to effect- 
uate this, however, there is usually inserted a further stipulation 
requiring an indorsement on the policy by the company. In aU proba- 
bility such a clause is inserted for the protection and convenience of 
the company, for it is reasonable that the insurer should endeavor to 
facilitate its work by having a record of all claimants, and thus avoid 
unnecessary delay and vexatious suits in making payments. But the 
stipulation being for the protection of the insurer, the company might 
waive compliance with it, or at least, equity could, in proper cases, 
compel the indorsement to be made as a mere ministerial act.* 

The clause, however, is generally regarded as intended for the pro- 
tection of the beneficiary as much as for the insured or insurer. Con- 
sequently, where this rule obtains, the clause is strictly enforced, and 
even though the insured has done all in his power to meet the tech- 
nical requirements, equity will not assist in carrying out his inten- 
tions. 8 Whether, however, equity will permit a beneficiary to prevent 

^ee 12 Columbia Law Rev., 551. 

*This appears to be the view in bankruptcy cases where the trustee 
has a right to the policy in order to get the cash surrender value. In re 
Orear (C. C. A. 1910) 178 Fed. 632; In re Herr (D. C. 1910) 182 Fed. 
716; In re Dolan (D. C. 1910) 182 Fed. 949. See also an article by E. R. F. 
Wells, 2 Virginia Law Rev., 49. Because of statutory provisions there 
seems to be some confusion as to the point in New York. Cavagnaro v. 
Thompson (N. Y. 1912) 78 Misc. 687; Grems v. Traver (N. Y. 1914) 87 
Misc. 644. See In re White (C. C. A. 1909) 174 Fed. 333. See also 13 
Columbia Law Rev., 625. 

'For instance, a new beneficiary may be designated in the last will of 
the insured. Townsend v. Fidelity etc., Co. (1913) 163 Iowa 713. 

4 This is particularly true in a case where the original beneficiary pre- 
vents compliance with the stipulation by retaining the policy, John Han- 
cock etc., Ins. Co. v. Bedford (1914) 36 R. I. 116. 

If the stipulation is in the affirmative that "the change will be complete 
when indorsed, etc", instead of the negative that it "will not be complete 
unless indorsed, etc", equity will substitute beneficiaries, Mutual Life 
Ins. Co. v. Lowther (1912) 22 Colo. App. 622; or if the indorsement 
merely amounts to the correction of an error, Pierce v. N. Y. Life Ins. Co. 
(Kans. 1913) 160 S. W. 40. 

"Metropolitan Ins. Co. v. Clanton (1909) 76 N. J. Eq. 4, which seems 
to regard the beneficiary's rights as vested subject to be divested; Deal v. 
Deal (1909) 87 S. C. 395; Sangunitto v. Goldey (1903) 84 N. Y. Supp. 989. 
The requirement of the consent of the company, which is evidenced by 
the indorsement, is emphasized in some cases, Sheppard v. Crowley 
(1911) 61 Fla. 735; Freund v. Freund (1905) 218 111. 189. In the last 
case there was a statutory requirement of consent But cf. Morristown 
Title Co. v. Hancock Ins. Co. (1890) 132 Pa. 385. 

In some cases, however, where equity has refused to aid, the courts 
intimate that if the insured had done all in his power to make the change, 
effect might have been given to his intentions. See Johnson v. N. Y. 
Life Ins. Co. (1914) 56 Colo. 178; Berg v. Damkoehler (1902) 112 Wis. 
587. 
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a new designation and thus secure the insurance, is a question sug- 
gested in the recent case of Rumsey v. N. Y. Life Ins. Co. (Colo. 1915) 
147 Pac. 337. In this case the insured was unable to secure the 
indorsement of the company before his death, because the original 
beneficiary retained possession of the policy. The case was dismissed 
because the original beneficiary was not made party defendant. It 
is to be regretted that he was not joined, so as to squarely raise the 
question of his rights and liabilities. 

Even though the indorsement on the policy be considered as a 
condition precedent to the right to sue, it does not necessarily follow 
that the original beneficiary should profit by his unconscientious con- 
duct. The case is analogous to one where A refrains from making 
a devise in favor of C because of B's oral promise that he will apply 
the property according to the wishes of A. In such cases, equity does 
not hesitate to hold B a constructive trustee. 8 It is not the promise 
of B nor his fraud that causes equity to act, but his unjust enrich- 
ment. 7 "What is true of B in this case might also be said to be true 
of the beneficiary who wrongfully retains the policy. He has a right 
to the insurance only so long as that is the intention of the insured. 
It becomes, therefore, unconscientious for him to prevent the latter 
from designating' a new beneficiary. Although the legal right to the 
insurance becomes vested in him at the death of the insured, he is in 
such circumstances unjustly enriched. Accordingly, he should be held 
a constructive trustee. 

It may be objected that there is no cestui. Because of the fact 
that the intended beneficiary is a volunteer, and the gift to him is 
incomplete, it might appear that he stands without any rights for 
equity to protect. 8 But this is precisely the position of in the case 
where B prevented a devise being made for him. The gift to was 
incomplete, and his rights were based entirely on the fact of A's inten- 
tions. Equity, in this case, followed the well established rule that 
where one person has been prevented from doing an intended act for 
the benefit of another, the rights of the disappointed party may be 
established as though the act were done. 9 This seemingly modifies 
the rule that equity will not give new rights to a volunteer. But it 
is a limitation only to the extent that equity will give to the volunteer 
rights against one who unjustly enriches himself by preventing the 
volunteer from acquiring rights. Equity is m ore concerned with pre- 

'See 13 Columbia Law Rev., 343. Another somewhat analogous case 
is where the beneficiary murders the insured in order to get the insurance. 
See IS Columbia Law Rev., 260. In such a case the proper course is to 
raise a trust ex maleHcio. Ames, Lectures on Legal History, 310. 

Hi the promise is a ground for jurisdiction then equity is giving specific 
performance contrary to the Statute of Frauds. See article by Prof. 
George P. Costigan, 28 Harvard Law Rev., 237. 

Equity generally claims jurisdiction in these cases because of fraud, 
but this is not the proper theoretical basis. See 15 Columbia Law Rev., 
446. 

"Naming a beneficiary is a gift of a benefit in the future. See Smith v. 
Metropolitan Life Ins. Co. (1908) 222 Pa. 226. 

It is general rule that equity will not enforce an incomplete gift See 
3 Pomeroy, Eq. Jur. (3rd ed.) §1147; 1 Perry, Trusts, §109, n. (a). 

'While the text-writers mention fraud as an element in this rule, the 
cases cited by them for the proposition, warrant a constructive trust because 
of unjust enrichment See 2 Pomeroy, Eq. Jur. (3rd ed.) §919; 1 Perry, 
Trusts (6th ed.) § 181. 
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venting the unjust enrichment in such a case, than it is in giving 
relief. It being plain that the one in whom title is vested should 
not be allowed to keep it for himself, equity looks around for the 
most appropriate cestui. There could be no one more appropriate than 
the intended beneficiary in the principal case, and, therefore, the 
original beneficiary should be held as constructive trustee for him. 10 



Bights of a Patentee. Against Persons Infringing His Patent 
Under a Contract with the Government. — The Statute of Monop- 
olies 1 deprived the crown of the right to grant monopolies except in 
certain cases, — among others, novel and original inventions. Prom 
this negative provision has developed the patent law of England, which 
still retains the character of a monopoly in that the patentee is given a 
patent, not as a matter of right, but as a favor bestowed by the crown. 2 
The English government, therefore, may make use of a patent without 
the consent of the patentee and without giving him any compensation 
therefor. 3 In this country, however, the theory is fundamentally 
different, and a patent is granted as a matter of right rather than of 
grace. 4 The patentee is given the right to produce his invention to 
the exclusion of all others, including the government, and the Su- 
preme Court has not hesitated to say that if the government, in the 
exercise of its power of eminent domain, makes use of the patent with- 
out the consent of the patentee, it should compensate him for such 
use. 5 

The remedy of the patentee, however, has not been coextensive 
with the injury occasioned by the infringement. Prior to the Act of 
June 25, 1910,° he could apply to Congress, he could sue the govern- 
ment in the Court of Claims, or the officers of the government in the 
district court. 7 The jurisdiction of the Court of Claims, however, 
was limited to actions on contracts, express or implied, 8 and unless he 
could show that the government had recognized his patent and its 
validity at the time of the appropriation, his suit failed. 8 If the 
appropriation took place in ignorance of his patent, or if the govern- 
ment denied his right, the action was necessarily one sounding in tort, 

"See the article by Prof. Costigan, supra. 

5 21 Jac. 1 (1624). 

*1 Rogers, Patents, 1. 

"Feather v. Queen (1865) 6 B. & S. 257. The immunity of the Govern- 
ment has not been extended to independent contractors. Dixon v. London 
S. A. Co. (1876) L. R. 1 App. Cas. 632. 

'McKeever's Case (1878) 14 Ct. CI. 396. U. S. Const, Art. 1., § 8, (8). 

"United States v. Burns (1870) 79 TJ. S. 246; Belknap v. Schild (1896) 
161 U. S. 10. 

«36 U. S. Stat. L. 851. 

'1 Rogers, Patents, 142. 

•United States v. Palmer (1888) 128 U. S. 262; Schillinger v. United 
States (1894) 155 U. S. 163. The contract must be implied in fact, and 
not in law. Russell v. United States (1901) 182 U. S. 516; Harley v. 
United States (1905) 198 U. S. 229. 

"See Hollister v. Benedict Mfg. Co. (1884) 113 U. S. 59, 67. The rule 
is the same where the subject matter is land. United States v. Great Falls 
Mfg. Co. (1884) 112 U. S. 645; Langford v. United States (1879) 101 
U. S. 341. 



